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Reason for Optimism

Annual Meeting Epitomizes the AANS Core Mission

ith the historic and record-break-

ing 75th AANS Annual Meeting

still fresh in my mind, I find it

easy to feel optimistic about the
intertwined futures of neurosurgery and the
AANS. While our profession currently is fac-
ing many ills, and the AANS is addressing
them diligently at every level, the diamond
jubilee celebration in April served as wel-
come reminder of the many facets of which
our profession justifiably can be proud.

Almost all aspects of the meeting cen-
tered on neurosurgical education, an area
in which the AANS excels. Among the new
and successful aspects of this meeting were
the new plenary session lecture named for
the first woman AANS president, Louise
Eisenhardt, and the expansion of the socio-
economic sessions from one to four days.

Reflecting on this gathering of col-
leagues—superlative individuals focused
on obtaining the latest information and
techniques that will help their patients—I
am reminded of a AANS founder’s account,
located in Fulton’s Cushing biography, of
the first meeting in 1932: “[Cushing] then
operated in the large amphitheater before
the entire group, exposing a third-ventricle
tumor through a transcortical incision and
removing a large part of it” Fulton noted that
the patient was married a short time after her
surgery and was “living and well with a fam-
ily of two children” in 1945.

While the drama of the surgery at that
first meeting is only echoed in today’s
hands-on practical clinics, some things
haven’t changed in 75 years: We still have
the privilege of doing important, intellec-
tually stimulating work that matters greatly
to our patients and their families.

To enable the best of the best to con-
tinue performing at the highest level, the
AANS today offers its members top-notch
learning opportunities, including meet-
ings, courses, and now four scientific jour-
nals. Two of the newer educational offer-

ings are the Neurosurgical Online Learning
Sessions and the Medical Student Summer
Research Fellowships.

The Neurosurgical Online Learning Ses-
sions, developed by the AANS and the So-
ciety of Neurological Surgeons, offer AANS

Jon H. Robertson,
MD, is the 2007-2008
AANS president. He is
a practicing member of
the Semmes-Murphey
Neurologic and
Spine Institute in
Memphis, Tenn.

and SNS members free and convenient
courses in the cognitive core curriculum
of neurosurgery. Designed principally for
resident education, the 30-to-60-minute
courses also can be a valuable learning tool
for physician assistants, nurses, or neuro-
surgeons who wish to review areas they
might not see regularly in their practice. In-
troduced as a pilot program, the early suc-
cess of the online sessions bodes well for the
future development of additional modules.

The AANS Medical Student Summer
Research Fellowships seek to interest top
medical students in neurosurgery careers.
Students in the United States or Canada
who have completed one or two years of
medical school can spend a summer work-
ing in a neurosurgical laboratory mentored
by a neurosurgical investigator who is a
member of the AANS. In this, the pro-
gram’s inaugural year, the AANS received
an overwhelming amount of applications
and awarded 10 fellowships, a number ex-
pected to expand to 15 next year.

As in neurosurgery’s early days, men-
tors play an integral role in attracting and
retaining highly qualified physicians. Those
who doubt this truth need only spend a few
moments remembering their own train-
ing or reading colleagues’ reminiscences

JoNn H. RoBERTSON, MD

| am proud to say that in its
76th year the AANS is focused
on and dedicated to its core
mission of education.

recorded in the AANS Bulletin’s “Inspira-
tions and Epiphanies” features during the
AANS 75th anniversary year. The AANS
formalized mentoring in 2005 through its
Resident Mentoring Program, which pairs
residents with seasoned neurosurgeons
who offer fresh perspectives on the practice
of neurosurgery.

AANS neurosurgical education thus is
concentrated on the core of members and
now is broadened to medical students. To
attract the greatest number of qualified
candidates and to enhance the climate for
practicing neurosurgery, educating the gen-
eral public about the many ways neurosur-
geons are helping patients also is necessary.

The 75th AANS Annual Meeting and the
concurrent National Neurosurgery Aware-
ness Week generated media attention that
brought neurosurgery to a record audi-
ence of nearly 900 million people. Keeping
positive messages about neurosurgery alive
is important all year long, and individual
neurosurgeons can further this cause by
contributing patient success stories to the
AANS public Web site, www.Neurosurgery
Today.org and by taking part in local media
opportunities. The AANS offers members
media assistance in the Resources area of
www.MyAANS.org and is planning more
tools as well.

I am proud to say that in its 76th year
the AANS is focused on and dedicated to its
core mission of education. I hope you will
plan now to join me for the premier educa-
tional event in 2008: the 76th AANS Annual
Meeting in Chicago, April 26-May 1. The
meeting will cap a year in which the AANS
will work diligently to give neurosurgery
reason for optimism.
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NEWSLINE

Neurosurgeon

Appointments Increase
Scope of AANS Influence
Jeffrey W. Cozzens, MD,
was appointed by the
AMA’s Board of Trustees to
the CPT Editorial Panel.
Paul C. McCormick, MD,
was appointed to the FDA
Orthopaedic and Reha-
bilitation Devices Panel.
Philip W. Tally, MD, was ap-
pointed to the AMA Health
Information Technology
Group. John K. Ratliff, MD,
was elected as a member-
at-large to the Governing
Council of the AMA Young
Physician’s Section.

Send news briefs for
Newsline to bulletin@
AANS.org.

New Brain Trauma Guidelines Published The third edition of the Guidelines for the Management
of Severe Traumatic Brain Injury was published in the May 2007 supplement to the Journal of
Neurotrauma. Six new topics were added for a total of 15 chapters, making the third edition
substantially different from the previous editions. The guidelines incorporate the latest published
research findings relevant to the diagnosis and treatment of severe traumatic brain injury, and
they are nationally recognized and referenced by many of the leading trauma centers in treat-
ment of patients with traumatic brain injury. Developed by the Brain Trauma Foundation in
association with the AANS, the Congress of Neurological Surgeons, and the AANS/CNS Section
on Neurotrauma and Critical Care, the guidelines are available at www.braintrauma.org.

Legislation for Alternative Medical Liability Systems Introduced in U.S. Congress On May 24 legislation
that would provide states with federal grants for establishment of demonstration programs to
analyze whether alternative medical liability reforms such as health courts could improve the
current litigation climate was introduced in the U.S. Congress. In the Senate the Fair and Reliable
Medical Justice Act, S. 1481, was introduced by Finance Committee Chair Max Baucus, D-Mont.,
and Health, Education, Labor and Pensions Committee Ranking Member, Michael Enzi, R-Wyo.,
and in the House, H.R. 2497 was introduced by Jim Cooper, D-Tenn, and Mac Thornberry, R-
Texas. The AANS and the CNS submitted a letter to the four original sponsors thanking them for
providing “states with critical financial support to examine and test alternatives to the current
tort system efforts to encourage innovative solutions to the broken medical liability system.” The
letter noted that the AANS and CNS “favor comprehensive federal legislation, patterned after the
laws in California or Texas, which includes, among other things, reasonable limits on noneco-
nomic damages.”

CMS Proposes Noncoverage for Lumbar Artificial Disc Replacement in Patients Over Age 60 On May 16
the Centers for Medicare and Medicaid Services issued a proposed decision memorandum that
found lumbar artificial disc replacement to be unreasonable and unnecessary for the Medicare
population over 60 years of age. For Medicare beneficiaries 60 years of age and under, there is no
national coverage determination, leaving such determinations to be made on a local basis. After
considering public comments and any additional evidence, the CMS will make a final determina-
tion and issue a final decision memorandum. A decision is expected in late August. For additional
information, go to http://wwwl.cms.hhs.gov/mcd/viewtrackingsheet.asp?id=197.

New Quality Program to Recognize Providers of Low Back Pain Care In April the nonprofit National
Committee for Quality Assurance launched the Back Pain Recognition Program, which recog-
nizes physicians and chiropractors who provide high-value, patient-centered care to those with
low back pain. Neurosurgeons worked with the NCQA to develop standards for the program and
to make the program less onerous. To apply for recognition under the Back Pain Recognition
Program, participants submit data related to 13 clinical measures and three structural standards
for a sample of patients: 35 patients for one provider seeking recognition, or 25 patients per
provider for those in group practices of two to eight at a single site. Participants pay a $530 fee,
which covers the application and the data collection tool used to assess performance. Those who
achieve recognition will be listed in the NCQA’s online directory and cited in consumer Web sites
and provider directories offered by health plans and employers. Recognition also may be used to
establish eligibility for pay-for-performance bonuses. Some health plans additionally intend to
assist participants with data collection and offer financial incentives. There currently are more
than 115 “early adopters” in the program. Additional information is available on the NCQA Web
site, http://web.ncqa.org/tabid/137/Default.aspx.
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PERSsSONAL

Emigration Experience
Teaching Hospital Suffers When Specialties Ship Out

learly the impetus for physicians to

invest in ancillary facilities, be they

imaging facilities, ambulatory sur-

gery centers, or full-blown specialty
hospitals, is waning professional reimburse-
ment and lack of physician control over what
they feel is mismanagement by an increasingly
bureaucratic and bloated administrative struc-
ture. These are common motivations in both
private practice and academic settings.

In my own academic medical center, a
series of developments that have occurred
illustrate nicely both sides of the debate
over whether or not physician-owned facil-
ities and services are a good thing. Being an
academic medical center with a rich history
of entrepreneurial spirit (including phar-
maceutical and biotech spin-offs), there has
been a tradition of business-minded spe-
cialties gaining independence.

The first was ophthalmology, which with
the help of philanthropy and good business
sense developed a freestanding facility 12
years ago. Since that time, the ophthalmol-
ogy department (in partnership with the
medical school) controlled charges and rev-
enues as well as the professional revenues of
this clinic and operating facility. Since this
was a very lucrative business (especially the
surgery portion, considering the facility rev-
enues), the department has since expanded
and opened up a building that is some three
times the size of the original facility.

The next service line to gain indepen-
dence was cancer care, thanks to a wealthy
benefactor who donated a significant
amount of money to build a combined re-
search institute and cancer hospital. This
hospital effectively has peeled away the
well-insured portion of the surgical and
medical oncology business from the main
university hospital (because there is no
emergency room at the cancer hospital,
the underinsured patients are preferen-
tially admitted to the university hospital).
In addition, radiation oncology, classically

a primary source of revenue for hospitals,
has moved its base of operations to the can-
cer hospital. The most recent emigration
was, as one might predict, orthopedics. Ap-
proximately one-half of orthopedics’ total
surgical volume (all outpatient procedures,
including simple spine) and all orthopedic
clinic business was decanted into the or-
thopedic facility, which has the capability
to provide care for overnight admission.
All of these entities, with the original
blessing of the medical school and CEO of
the hospital, have become or are in the pro-
cess of becoming financially independent

William T. Couldwell,
MD, PhD, is editor of
the AANS Bulletin.
He is professor and
Joseph J. Yager Chair
of the Department of
Neurosurgery at the
University of Utah
School of Medicine.

and successful. They have reaped the ben-
efits of an improved payer mix, the efficien-
cies of running specialty operating rooms,
and the growth in their respective academic
faculty. However, the university hospital, as
an independent financial enterprise, is now
struggling for capital to facilitate much-
needed expansion. All of the loss leaders
in a medical school—poorly reimbursing
medical specialties such as endocrinology,
neurology, trauma services, and others—
that require subsidization for solvency but
are necessary for student education and
comprehensive training programs are now
being supported by resources that are gen-
erated by vanishingly fewer specialties in
the university hospital.

Neurosurgery and some other surgical
subspecialties (heart surgery, for example)
are now shouldering much of the facility
cross-subsidization necessary to provide

|
PERSPECTIVE | Wirriam T. CouLpwELL, MD

Ironically, | now find
myself—entrepreneurial,

an advocate of hard work,

free enterprise and compe-
tition—helping to lead the
charge within the medical
school for a social
consciousness that will
support those medical
services which fulfill vital
educational and tertiary
healthcare needs.

comprehensive programs in a full-service
academic institution. While most spine
practices may thrive in a specialty hospi-
tal, cranial neurosurgery is heavily invested
in the general full-service hospital. Cra-
nial surgery requires access to the neuro-
interventional subspecialists, intensive care
units, critical care specialists, emergency
room, and tertiary imaging modalities, and
thus will not in the near future be amenable
to an ambulatory surgery center approach.

It has become very apparent to the med-
ical school leadership that the community
as a whole must support and nourish the
Mother Ship. Ironically,  now find myself—
entrepreneurial, an advocate of hard work,
free enterprise and competition—help-
ing to lead the charge within the medical
school for a social consciousness that will
support those medical services which ful-
fill vital educational and tertiary healthcare
needs. Such a consciousness and support
are necessary for neurosurgery to thrive, to
help care for the underinsured, and to train
our next generation of surgeons.
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Claes Oldenburg and Coosje van Brugékn, “Study for Batcolumn,” 1975, steel painted
with enamel, 39 1/2 x 12 x 12 in., Smithsonian American Art Museum, transfer from
General Services Administration. Copyright Claes Oldenburg and Coosje van Brug-
gen, 2007. Photo credit: Smithsonian American Art Museum, Washington, D.C./Art
Resource, N.Y. Readers can view the 100-foot-tall “Batcolumn” (1977) during the
2008 AANS Annual Meeting in Chicago, Apri —May 1. Installed in the plaza of the
Harold Washington Social Security Administration Building, 600 W. Madison St., this
sculpture of gray-painted Cor-Ten steel is one of more than 30 major outdoor artworks
in Chicago’s downtown “Loop” area alone. \
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KIND OF PRACTICE

Neurosurgeon-Owned
Hospitals and Ancillaries

]
HOSPITALS and ancillary services such as X-ray, MRI and other

imaging services have long been integral to neurosurgical practice.
Neurosurgeon ownership of these facilities, however, is a relatively
new development. To further discussion and understanding of the
complex issues involved, the Bulletin’s cover section explores many
of the issues related to physician-owned hospitals and ancillary
services. ® Two former AANS presidents, Stan Pelofsky and Robert
Ratcheson, face off with compelling arguments for and against
further development of physician-owned specialty hospitals. As one
among the approximately 25 percent of neurosurgeons who own
in-office ancillary services, Tom Kopitnik shares his practice’s
experience of launching an imaging center and provides a financial
framework for those considering a similar venture. The legal issues
that currently impact physician ownership of ancillary service facili-
ties are explored by Dave Atteberry and colleagues. ¢ Whether one
views such neurosurgeon ownership as a welcome innovation, as a
departure from professionalism, or simply with a healthy curiosity, it
seems certain that the disincentives of government regulation in this
area are being counteracted by powerful incentives to bolster shrink-
ing reimbursement by adding revenue streams while gaining greater
quality control over areas of patient care. Given the recent trend
toward aligning reimbursement with quality patient care, neurosurgeon-
owned hospitals and ancillaries may be an idea that’'s here to stay.

Vol. 16, No. 2 * 2007 « AANS Bulletin 7



FACE-OFF

StaN PeLorsky, MD

hysician-owned specialty hospitals raise the bar, encour-
age competition, pay significant taxes, employ significant
numbers of people, and create new businesses. More
important, however, is that patients, staff and physicians
embrace these hospitals because they are wonderful envi-
ronments in which to give and receive care.

Physician-owned specialty hospitals have been the subject of
intense scrutiny in the last few years. In 2003, the U.S. Congress
passed the Medicare Prescription Drug Improvement and Mod-
ernization Act. The MMA imposed an 18-month moratorium on
referrals of Medicare and Medicaid patients by physician-investors
in specialty hospitals. Congress required the Medicare Payment
Advisory Commission, MedPAC, in consultation with the Gen-
eral Accounting Office and the Department of Health and Human
Services, to conduct an in-depth study concerning specialty hos-
pitals and report the findings to Congress.

Specialty hospitals were shown to provide:

B improved and cost-effective care;

M lower infection rates;

M lower complication and mortality rates;
M shorter hospitals stays; and a

B marked increase in patient satisfaction.

Further study results have led MedPAC to conclude that there
is not evidence that physician ownership and referral to specialty
hospitals lead to inappropriate utilization.

Other studies on specialty hospitals have
shown that they encourage the competition— '
namely, community hospitals and medical cen- i
ters—to deliver higher quality, more efficient,
and innovative healthcare. A study for the Cen-
ters for Medicare and Medicaid Services per-
formed by RTI International Affairs revealed
that specialty hospitals contribute substantial
tax revenue to the community. In fact, the RTI
study reported that the total proportion of net
revenue that specialty hospitals devoted to both
uncompensated care and taxes exceeded the
proportion of net revenue that community
hospitals devoted to uncompensated care.

In addition, specialty hospitals are supported

Physician-Owned Specialty Hospitals:

A Great ldea

Neurosurgeons Should Create and Own Spine Hospitals

by the American Medical Association and the American College of
Surgeons and by economist Regina Herzlinger, author of Market-
Driven Healthcare: Who Wins, Who Loses in the Transformation
of American’s Largest Service Industry.

After the congressional studies were reviewed and analyzed, the
moratorium on specialty hospitals was allowed to expire earlier
this year. In other words, the window of opportunity is now open
for neurosurgeons to develop and own neurosurgical specialty
spine hospitals.

Why Neurosurgeons Should Create and

Own Spine Hospitals

While owning a specialty hospital such as a spine facility has
many benefits, the two main advantages involve control and
reimbursement.

Control When neurosurgeons own a specialty facility such as a
spine hospital, they literally control every aspect of the quality of
care each patient receives. The neurosurgeon-owners choose the
technology they want in the operating room, and they select the
personnel who will assist with that technology and care for pa-
tients preoperatively and postoperatively.

The neurosurgeon-owners control the policies of the hospital,
which allows for more control over their own professional lives.
Continued on page 10

RN S

Physician-owned specialty
hospitals raise the bar, encour-
age competition, pay significant
taxes, employ significant
numbers of people, and create
new businesses.
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RoBerT A. RarcHeson, MD

hysician ownership of specialty hospitals is complex,
breeds contentiousness and is ethically challenging.
While I do not believe that physician-owned hospitals
serve the best interests of society or of neurosurgeons,
the impetus for their development is not hard to under-
stand. The leaders of large academic and community
hospitals frequently have been unresponsive to physicians and their
concerns, unfair in their dealings and resistant to change. They of-
ten dislike our new ideas and have different concepts of efficiency.
They resist aligning incentives and increasingly
appear obsessed with profit. They will not hesi- ’
tate to compete with physicians if they believe "‘
that doing so is in their interest. L

Nevertheless, one can reasonably question
whether the unfavorable actions of some hos-
pital administrators toward physicians are suf-
ficient justification for physicians to compete
with and in some cases bring down large general
hospitals. Motivation alone is not an acceptable
rationale for action, and it is unlikely that physi-
cians are justified in believing that what is good
for them is good for society.

A fair number of articles and editorials have
been published about physician-owned specialty hospitals. The au-
thors primarily are lawyers, academic and governmental healthcare
experts and agents of hospitals; they are physicians less frequently.
The literature lacks compelling data and it is dull, redundant, and
politically correct. Most conclusions are unsurprising and intuitive.
Reports from the Medicare Payment Advisory Commission and the
Centers for Medicare and Medicaid Services, generated at the re-
quest of Congress, have been constrained by lack of time and data
and employ an unclear methodology. They gloss over some really
important aspects—for example, the effect of specialty hospitals’
upon critical problems such as emergency services and on-call is-
sues. There are some agreed upon facts; however, like politics, most
hospital situations are local and what is true for some physician-
owned specialty hospitals may not be true for all.

Three factors primarily influence physicians to create specialty
hospitals: (1) the desire of physicians to control management deci-
sions that affect their productivity and the quality of care delivered

Physician-Owned Specialty Hospitals:

Not Such a Good Idea

With Specialty Hospitals, Society Suffers

to patients; (2) the high reimbursement for certain procedures;
and (3) the desire of physicians to increase their income in the face
of declining reimbursement and increasing financial attack.
Proponents of physician-owned specialty hospitals have their
points: Patients are offered a highly trained staff and greater efficiency.
There is most likely decreased waiting time and convenient parking.
For physicians, there is greater control over the workplace including
the operating room schedule, and support staff is trained for individu-
al needs resulting in increased productivity. Patients have better insur-
ance and physicians have more input into decision-making. Clearly,
another attraction is the generous return on physicians’ capital.

Physician ownership of
specialty hospitals is complex,
breeds contentiousness and is

ethically challenging.

Granting that there are benefits for physicians and their selected
patients, an important question is why can’t these benefits be made
available to all without physician ownership of a hospital and the
attendant problems?

What’s Wrong With Physician-Owned Specialty Hospitals?

Some Facts

Physician-owned specialty hospitals do not provide lower cost care.
Overall they handle less severe, healthier, and more profitable cases,
cases which they siphon off from community hospitals. Specialty
hospitals cherry pick patients. Most of their revenue is from private
payers, and in areas where specialty hospitals have emerged there
has been a trend toward an increased per capita surgical rate for
specific profitable diagnosis related groups and an increased use of
ancillary services. Physician investors do very well and some have
made millions from their investments.

Continued on page 11
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Pelofsky, continued from page 8

Streamlined policies can eliminate unnecessary, time-con-
suming meetings; allow for rapid intraoperative turnover
times and ping-ponging; and lead to a much more productive
work environment. Neurosurgeon-owners hire their own CEOs
and decide how much to pay administrators. This reduces the
number of “suits” who run around with clipboards and dictate
policies, but who never admit a patient or take calls in the mid-
dle of the night.

Neurosurgeon-owners control the outsourcing of all support
devices utilized by the hospital, so that money is not thrown down
a deep dark hole for such things as unnecessary advertising or
marketing campaigns. At the Oklahoma Spine Hospital in Okla-
homa City, advertising is accomplished when satisfied patients are
discharged from the hospital with their own OSH T-shirt, and

N ] AKX L]

Unlike Medicare physician
reimbursement, hospital or
diagnosis-related group reim-
bursements have increased

5 percent to 6 percent virtually
every year since 1997. Therefore,
by owning a neurosurgical spine
hospital neurosurgeons...can
share in any profits that the
hospital receives for all proce-
dures performed at the hospital.

then spread the word to friends and family members about their
wonderful experience at our hospital. This kind of advertising is
virtually free, but it is most effective.

Control is power, and this control allows neurosurgeon-own-
ers of spine specialty hospitals to perform at the highest possible
professional standard, provide the best quality of care for pa-
tients, and enjoy a high quality personal life.

Reimbursement In the current medical climate, there is seem-
ingly no floor to reimbursement and no ceiling to neurosurgical

expenses. The sky really is falling! Professional liability insurance
premiums increase even as neurosurgeons work harder, pedal
faster, and lose ground in their attempts to make a living for
themselves and their families.

In addition, Medicare reimbursement since 1997 has signifi-
cantly decreased. For example, reimbursement for anterior cer-
vical fusion, code 22554, fell from $1,662 in 1997 to $1,282 in
2006. How could this happen, even as the costs associated with
this procedure increased? Reimbursement for lumbar discectomy,
code 63030, dropped from $1,205 in 1997 to $847 in 2006. Reim-
bursement for a posterior lumbar interbody fusion, code 22630,
was $1,705 in 1997 and only $1,417 in 2006.

Medicare reimbursement is the benchmark for other insur-
ance products, so declining Medicare reimbursement spills over
into all reimbursement, making it difficult for
neurosurgeons to maintain income. But unlike
Medicare physician reimbursement, hospital or
diagnosis-related group reimbursements have
increased 5 percent to 6 percent virtually every
year since 1997. The hospitals are getting more;
the neurosurgeons are getting less. A hospital
receives $12,341 for an anterior cervical fusion;
$6,730 for a lumbar discectomy; and about
$19,253 for a posterior lumbar interbody fu-
sion. These reimbursement rates reflect increas-
es since 1997. Therefore, by owning a neurosur-
gical spine hospital neurosurgeons not only can
provide superb patient care but also can share in
any profits that the hospital receives for all pro-
cedures performed at the hospital.

The Oklahoma Spine Hospital is a great ex-
ample of a spine specialty hospital that is dong
things right. We have assembled 25 fine, highly
skilled neurosurgeons, orthopedic spine sur-
geons, and pain specialists, and we have hired
a dedicated and professional staff that offers
the quality of care that patients expect and de-
serve. Our hospital has paid millions of dollars
in federal taxes, state income taxes, property
taxes, and payroll taxes, and it has employed
approximately 145 people. More than 7,000
complex spinal operations, peripheral nerve
surgeries, dorsal column stimulator placements, and pain man-
agement procedures have been performed. Our hospital patient
satisfaction rating is 97 percent, the infection rate is 0.139 percent,
and the staff turnover rate is only 2 percent.

In summary, at Oklahoma Spine Hospital, we did it; so can you.
Specialty hospitals represent the future and America at its best!

Stan Pelofsky, MD, a physician-owner of Oklahoma Spine Hospital, established prac-
tice with Neuroscience Specialists in 1973. He is the 2001-2002 AANS president.
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Ratcheson, continued from page 9

Specialty hospitals provide far less charity
care than community hospitals and deliver less
care to Medicaid patients, in fact, 94 percent less;
clearly, they are not contributing their fair share
to society in this respect.

Physician-owned specialty hospitals do not
provide appropriate emergency services and in
many areas they exacerbate problems of emer-
gency care delivery. Many specialty hospitals do
not have emergency rooms; some states mandate
that they must, but even those emergency facili-
ties are not full service. In fact, when calling the
emergency line of some specialty hospitals, the
recorded response is to inform the patient that
the call should be directed to a full-service hospi-
tal. Many specialty hospitals are unable to man-
age all complications. As pointed out in the April 2
New York Times, some specialty hospitals have
managed postoperative, in-house complica-
tions—in some cases with fatal consequences—
by calling 911 and transferring patients to com-
munity hospitals. However, the ability of some
of these community hospitals to respond to neu-
rosurgical and other emergencies may have been
adversely affected by proximity of a specialty
hospital. This is because when physicians such as
neurosurgeons shift their practices to specialty
hospitals, they may opt out of taking emergency
call, a trend which threatens the American public
and the specialty of neurosurgery.

Neurosurgery’s critics claim that our specialty has abdicated its
responsibility to deliver trauma care. The specialty faces significant
challenges from so-called trauma surgeons who would like not only
to step into a perceived trauma vacuum, but also to replace us in the
delivery of more traditional neurosurgical care. The decreased pool
of emergency providers, exacerbated by the emergence of specialty
hospitals, may adversely affect a hospital’s ability to provide level 2
trauma coverage. This has been demonstrated to have the potential
to overwhelm level 1 trauma centers.

The lack of neurosurgeons and other surgical specialists taking
call at level 2 facilities led to a crisis at the University of Oklahoma’s
level 1 trauma center. At one point, the university hospital was left to
care for more than 80 percent of all trauma cases in the Oklahoma
City metropolitan area. This crisis only abated after a $5.7 million
state bailout and a successful appeal to the neurosurgeons in the
community to rotate level 2 emergency call among some commu-
nity hospitals. Although this call rotation somewhat alleviated the
problem, some elements of this taxpayer-funded bailout represent a
cost shift from the taxpayer’s pocket to profits of specialty hospitals.
This taxpayer subsidy certainly is not in society’s best interest.

As healthier, better-insured elective surgical patients are shifted

27

Factors that primarily influence
hysicians to create specialty
ospitals: Physicians’ desire to

control management decisions

that affect their productivity
and the quality of care deliv-
ered to patients * The high re-
imbursement for certain proce-
dures * The desire of physicians
to increase their income in the
face of declinin
and increasing financial attack.

reimbursement

away from community hospitals, there is an impact on the com-
munity hospitals’ financial health. The way these affected hospitals
will stay afloat and make money is by providing less care to indigent
patients as well as fewer services that lose money, such as burn units,
neonatal intensive care units, mental health clinics, and disaster re-
sponse facilities. I suspect that some welcome the excuse to discon-
tinue these services. The community is ill-served when this happens
as well as when a specialty hospital duplicates services offered at a
community hospital, leading to overcapacity in the community for
some services and subsequent competition for volume. When too
many facilities with a limited number of personnel who have expe-
rience in complex surgical procedures are trying to deliver special-
ized care, the potential for quality care actually decreases.

Many proponents of specialty hospitals cite increased competi-
tion as a benefit. However, I am not sure that increased competition
is of great benefit to neurosurgeons and their patients. I have seen
competition in my community. It leads to patient dumping and
sensational, cheesy advertising. It also leads to competition for staff
and cannibalization of community resources. As specialists leave
community hospitals for their specialty hospitals, the community
Continued on page 12
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Ratcheson, continued from page 11

hospitals recruit more specialists and reimbursement wars ensue.
Competition leads to physicians acting poorly toward each other. At
best, it’s unbecoming.

One of the increased risks for our profession that may result
from the financial success of the specialty hospital is the govern-
ment response that can be expected. Congress has asked the CMS to
look at restructuring reimbursement by diagnosis-related group to
minimize the profits of specialty hospitals. We know that the CMS is
incentivized to shift reimbursement from those it considers histori-
cally overpriced to those it perceives as underpaid. If costs rise and
are shifted to the taxpayers while the profits for specialty hospitals
continue, the incentive for the CMS to push for changes in reim-
bursement by diagnosis-related group will increase.

More problematic is that ownership of specialty hospitals can ex-
cite the profit incentive for surgeons, leading to a change in practice
patterns. In fact, a study of utilization at specialty cardiac hospitals
by Barro and colleagues has shown a lower threshold for cardiac
bypass surgery in these facilities.

Some of the critical points I have made fall to the eye of the be-
holder, and I expect that not everyone would agree that the effect
upon community hospitals, the substantial increase in per capita
surgical rate, increased competition, windfall profits, favored inves-
tors, the opportunity for physicians to triple dip by collecting fees
for their own professional services, sharing in the profit generated
by the facility and then growth in investment, and the greater mar-
gins seen in specialty hospitals compared to community hospitals,
are bad things. Since specialty hospitals, however, are not rushing to
enter into unprofitable areas, there is simply no evidence that soci-
ety is particularly well-served by these factors.

The Bottom Line: Professionalism vs. Commercialism

What does all this boil down to? I believe that the core issue is that of
conflict of interest. Physician ownership, self-referral and triple dip-
ping are just that. Most of society—federal, state and local govern-
ment, scientific and educational institutions, businesses and neu-
rosurgical societies—believes that conflict of interest is not a good
thing. Most people are well aware of the overt and subtle changes
of behavior that are occasioned by such conflicts. Small clouds over
judgment can have serious consequences.

Another important issue, however, involves a basic fairness and lack
of vindictiveness. Taking the most profitable services down the block
and away from Our Lady of Perpetual Misery Hospital might be good
for me, but it is not good for Our Lady of Perpetual Misery.

Even if specialty hospitals are better able than general hospitals
to focus on providing the most profitable treatments, this is con-
trary to society’s interests overall as they do not care for patients
with all types of illnesses. Patients with increased severity of illness
are more costly to treat. Seeking out healthier patients to treat may
be a good business strategy, but how well does this serve society?
There is evidence that specialty hospitals choose to enter markets

with healthier patients and provide additional intensive treatment
of questionable cost effectiveness; a reasonable person can assume
that both of these activities would reduce social welfare.

Physicians are justly concerned that their income is under attack.
Clearly, an appropriate policy would be to address physicians’ income
concerns directly and ensure that fees reflect the fair cost and value of
the services provided. Hospitals and Congress must do more to align
financial success and quality of care and operational incentives for
physicians. However, I do not believe that sanctioning of a business
model that perpetuates conflict of interest, increases utilization, and is
reliant upon legal loopholes with subsequent weakening of commu-
nity hospitals will not harm community healthcare.

If the current trends continue, what could emerge is a hospital
system that looks like the airline industry. As reported in Shactman,
health policy analyst Stuart Altman told the Council on Health Care
Economics and Policy: “A lot of frequent flyers like the efficient, low-
cost airlines like Southwest and Jet Blue, but many full-service carriers
have faced bankruptcy and have stopped providing services to some
regions. We don’t feel all that bad for the bond- and stockholders or
even the airline pilots, but if community hospitals close, access to local
health services will be reduced, and it is apt to be the poor and unin-
sured who lose services”

In a letter to the editor in the New England Journal of Medicine,
Donald A. Barr, MD, recounts that more than 50 years ago sociolo-
gist Talcott Parsons thus described the conflict of professionalism
and commercialism: “The ‘ideology’ of the profession lays great
emphasis on the obligation of the doctor to put the ‘welfare of the
patient’ above his personal interests, and regards ‘commercialism’ as
the most serious and insidious evil with which it has to contend.”
Barr goes on to cite commentary in 1995 by George Lundberg, then
editor of the Journal of the American Medical Association: “The
fundamental purpose of a business is to make money...On the
other hand, the fundamental purpose of a profession is to provide a
service that reflects commitment to a worthy cause that transcends
self-interest.” Barr concludes that “specialty hospitals, boutique care
ataprice, and a range of other practices threaten the core of trust on
on which our profession stands ... [and] that commercialism has
no place in the profession of medicine.”

Robert A. Ratcheson, MD, is professor of neurological surgery at Case Western Re-
serve University School of Medicine, where he was chair of the department from 1981
to 2005. He is the 2004-2005 AANS president.
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an Imaging Center in Your Practice

Thomas A. Kopitnik, MD
iven that today imaging services are considered crucial
for diagnosing neurological disorders and creating a
detailed neurosurgical plan, it is surprising that more
neurosurgeons have not instituted an imaging center
within their practices. Other specialists such as dentists
and obstetricians routinely offer their patients X-ray and
ultrasound services in their offices, saving their patients travel to an
off-site radiology department where they endure yet another reg-
istration process, obtain the needed imaging studies and return to
the office for interpretation of the studies and recommendation of
a treatment plan.

The ability to provide pertinent imaging for patients in an of-
fice setting significantly improves the quality and efficiency of care
delivered to patients. Further, it gives the physician a competitive
edge in the community and markedly improves patient satisfaction.
This not only is my opinion, it is my experience. In 2003, our three-
physician group implemented an imaging center that included an
X-ray machine and an MRI scanner. In 2006 we added a 64-slice CT
scanner, C-arm fluoroscopy, and full pain clinic injection services,
and it has turned out to be the best strategic decision possible to
the benefit of our patients, the community, and our practice. Based
on our experience, this article offers an overview of implementing
an imaging center in a neurosurgical practice. While the financial
information estimates presented are fictitious and only for a hypo-
thetical imaging center, they represent realistic figures rooted in our
recent experience.

Benefits of Owning an Imaging Center

Even if an imaging center were entirely revenue neutral (which it
is not), the benefits to a neurosurgical practice and its patients far
outweigh the time commitment for the initial start-up of the cen-
ter. An imaging center within a neurosurgical practice allows the
neurosurgeon to control all of the factors relating to patient imag-
ing and to tailor the imaging studies to meet the specific needs of
the patient. This allows the neurosurgeon to make a precise di-
agnosis and to formulate an accurate treatment plan that most
benefits the patient. The neurosurgeon-owned imaging center
also can help keep imaging costs down by offering competition to
hospital-based imaging centers.

A neurosurgeon-owned imaging center can offer flexible hours
of operation in response to the needs of the patients. Because of
work and child care issues, some patients are best served if they can
obtain imaging studies outside of conventional business hours, ei-
ther very early or very late in the day and on weekends.

With a neurosurgeon-owned imaging center, the neurosurgeons
also have control over the timing and the quality of the radiologi-
cal interpretation. If image interpretation is of poor quality or if
radiological reports are consistently difficult to obtain in a timely
manner, images can be easily routed to a radiology group that will
work collegially with the neurosurgical practice.

In our center, all images are captured digitally and sent by se-
cure Internet transmission to be read and interpreted by a large
radiology group in another state with 24-hour coverage. Within
Continued on page 14
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Continued from page 13

24 hours of the time the image was taken, the radiology group fax-
es a report to the neurosurgeon. The quality of the interpretation
is superlative and the timely return of radiology reports makes the
imaging service we offer our patients outstanding. It also has been
very easy to find quality radiology groups that interpret images for
our imaging center at a reasonable price.

Factors such as the ability to tailor the imaging studies to meet
the specific needs of the patient, lowered cost, flexible hours for im-
aging, and timeliness and quality of image interpretation are only a
few of the clear advantages of operating an imaging center within a
neurosurgical practice.

Impediments to Implementing an Imaging Center

Reasons neurosurgeons have been reluctant to pursue imaging
centers within their practices undoubtedly are related to fear of
retribution, lack of knowledge in this area, and a reluctance to in-

TABLE 1: Basic Assumptions for Implementation
of MRI and X-Ray Services

Cost of capital 10%
Annual increase 5%
Expense contingency 10%
MRI
Avg time per MRI 25 min
Avg turnaround time 15 min
Total exam time 40 min
Max utilization 80%
Reimbursement rate $780
Bad debt/gratis 12%
Supplies and film per patient $20
Billing and collection 2%
X-Ray
Avg time per X-ray 15 min
Avg turnaround time 5 min
Total exam time 20 min
Max utilization 75%
Reimbursement rate $54
Bad debt/gratis 12%
Supplies and film per patient $5
Billing and collection 2%

vest a significant amount of time and financial resources for an
uncertain return.

Fear of retribution or scorn by other imaging centers, physicians,
or hospitals in the practice region are realistic concerns. In our ex-
perience, it is usually the entities which are directly and significantly
profiting from an existing imaging center that are most vocally op-
posed to another center opening. One possible way to ameliorate
potential animosity is to structure the imaging center as a joint
venture or partnership with a hospital or radiology group. If this
is not possible, then the neurosurgical practice should be prepared
for distain and criticism from a small segment of the medical com-
munity, possibly including a hospital’s administration. The reasons
often cited by those opposing a neurosurgical imaging center typi-
cally are false and self-serving and have little or nothing to do with
the general welfare of the community. It is through tempered com-
petition that costs are kept low, physicians have a choice in imaging,
and patient and physician satisfaction are truly valued.

Initially our practice’s imaging center was to be a 50-50 venture
with the local hospital. At the eleventh hour, after money had been
invested, the hospital decided not to participate for reasons which
were unclear and perhaps related to pressure from a competing im-
aging center owned and managed by a single radiology group. Our
practice considered the financial options and decided to pursue an
imaging center without any other partners, a decision that has prov-
en fruitful for our patients, our practice and our community.

Another serious consideration to keep in mind when adding an
imaging center to a neurosurgical practice is the understanding of
and strict adherence to state and federal laws and guidelines with re-
gard to physician ownership of ancillary services and the related issue
of self-referral. Our group consulted a qualified attorney to ensure
correct interpretation of all applicable laws, and we recommend that
those considering opening a similar ancillary service do the same.

Financial Considerations

In the past, the biggest challenge for physicians wishing to open an
imaging center was financial. Today, however, most imaging equip-
ment companies will work with physicians under leasing arrange-
ments, making imaging centers very affordable.

Operational costs include printers and film machines (we rec-
ommend digital images rather than printed film), contrast injection
machines, technologists to operate the equipment, and costs for
collecting reimbursement. These costs help determine minimum
necessary volumes in order to develop a base for making informed
decisions about whether an imaging center is appropriate for a neu-
rosurgical office.

Cost estimates for development and initial operation of a hypo-
thetical neurosurgeon-owned imaging center are shown in tables
1-4. It is important to view these tables with the following caveats
in mind: The dollar amounts presented are hypothetical, and costs
with respect to employees, supplies, and possibly reimbursement
will vary significantly by geographical region.
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TABLE 2: Average Monthly Cost for MRI and
X-Ray Services

Table 1 illustrates the basic operating assumptions associated with
the initial purchase and operation of an MRI scanner and a digital
plain radiograph machine. In table 2, estimated average monthly costs
of implementing, owning, and managing an imaging center in a neu-

rosurgical office setting are shown. Revenue growth for the first and
e $321 twelfth r.nonths of imaging service 1mp1en?entat10n is shown in table. 3.
For obvious reasons, it is wise to underestimate the number of studies
COMPENSATION and revenue generated; in our projection, 90 percent capacity is never
Facility manager $4,400 exceeded. With reasonable estimates in hand, a cost-benefit analysis
MRI technician 1 $3,432 then can be formulated. Table 4 on page 16 shows the theoretical ex-
MRI technician 2 $3,051 penses and probable revenue associated with medical imaging over
— a four-year period. In this exercise, the average annual net income is
X-ray technician $2,669 )
: more than $1 million after the first year.
Reception staff $1.144 In summary, the increasing costs of operating a neurosurgical
Check-out staff $953 practice, escalating malpractice insurance premiums, and lack of re-
Billing and collections staff $4,324 alistic increase in reimbursements for surgical procedures create an
Computer and network support staff $1,297 increasingly difficult practice environment. To continue to practice
Tl AT $21,271 neurosurgery in this environment, it makes sense for some practices
to capture a portion of the ancillary imaging revenue. The addition
EEC of an imaging center to a neurosurgical practice can offer the neuro-
Computers $214 surgeons much more authority over the quality of imaging studies,
Film printer $357 and the neurosurgeons that render the care to the patients can have
Paper printer $71 the ultimate influence on charity and unreimbursed care by con-
B e - $143 trolling another facet of the global cost of patient care.
Total technology $786 Thomas A. Kopitnik, MD, is a neurosurgeon with Central Wyoming Neurosurgery in
IMAGING EQUIPMENT AND FACILITIES Casper, Wyo.
Equipment loan $20,000 Note: DoIIz?r amounts in .tables_ 1-4 are hypothetical, z?nd_ t_:osts with respect t_o emplpy—
ees, supplies, and possibly reimbursement will vary significantly by geographical region.
Maintenance $10,000
Supplies $5,544
I ——
FACILITY OVERHEAD . ; )
TABLE 3: Revenue Projection for First Year MRI and
Rent $3,000 .
X-Ray Services
Office supplies $169
Network $564
% of max operating capacity 78% 90%
Telecom $169
Utilities $1,691 MRI
Total equipment and facilities $72,943 No. MRI patients 218 252
OTHER EXPENSES MRI billings $170,040 $196,560
Legal fees $457 Subtotal $145,798 $168,538
Tax advice $714
X-Ray
Insurance $2,827
S $257 No. X-ray patients 21 24
Total other expenses $4,256 Xray billings $1,137 $1,312
Subtotal $908 $1,048
SUBTOTAL EXPENSES $99,577
TOTAL REVENUE $146,707 $169,585
Contingency (10%) $9,958
e $109,535 CUMULATIVE REVENUE $146,707 $1,955,618
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TABLE 4: Cost-Benefit Analysis of MRI and X-Ray Services Over Four Years

No. imaging days 250 250 250 250
No. MRI procedures per day (avg.) 12 12 12 12
No. MRI procedures per year 3,000 3,000 3,000 3,000
Gross MRI billing per patient $780 $788 $796 $804
Gross MRI billing $2,340,000 $2,363,400 $2,387,034 $2,410,904
No. X-ray procedures per day (avg.) 24 24 24 24
No. X-ray procedures per year 6,000 6,000 6,000 6,000
Gross X-ray billing per patient $54 $55 $55 $56
Gross X-ray billing $324,000 $327,240 $330,512 $333,818
Total gross billing $2,664,000 $2,690,640 $2,717,546 $2,744,722
Bad debt & adjustment $315,722 $318,919 $322,148 $325,409
Total Net Imaging Revenue $2,348,278 $2,371,721 $2,395,398 $2,419,313
Marketing/advertising $4,750 $3,000 $3,000 $3,150
Staff salaries $209,586 $258,340 $276,205 $290,016
Technology $59,500 $6,200 $6,800 $7,140
Rent $30,000 $36,000 $36,000 $36,000
Utilities $16,053 $20,806 $23,445 $24,617
Supplies $67,138 $204,585%* $275,732* $289,519*
Communications $8,590 $9,016 $10,159 $10,667
Equipment cost $927,500 $620,081 $620,344 $620,344
Professional services $14,800 $11,200 $11,200 $11,760
Insurance $20,833 $35,417 $53,125 $79,688
Miscellaneous $4,800 $2,050 $2,050 $2,153
Total Expenses $1,363,550 $1,206,695 $1,318,062 $1,375,054
Annual $984,727 $1,165,026 $1,077,337 $1,044,259
Cumulative $984,727 $2,149,754 $3,227,090 $4,271,349

*Purchase of coil additions
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Dave Shelton Atteberry, MD, Patrick J. Wade, MD,

Richard N. Wohns, MD, Ann R. Stroink, MD, and

Alan M. Scarrow, MD, JD
he challenge of creating higher quality service at a lower
cost for an older and less healthy patient population gives
physicians the impetus of necessity as the mother of
invention and the spur of innovation. To augment prac-
tice revenues and to control quality for their patients, a
number of physicians have begun investing in or open-

ing ancillary service facilities.

Many types of ancillary entities exist today in the form of single-
specialty or multispecialty hospitals, or ancillary service facilities
that offer imaging pain management, physical therapy or rehabili-
tation, diagnostic technologies with electromyography, electroen-
cephalography, or remote video monitoring of surgeries or sleep
studies, and ambulatory surgery centers. ASCs alone have experi-
enced significant growth in the past several years: More than 4,500
ASCs received Medicare certification in 2005 with an annual growth
rate of 8.3 percent.

Whether the venture is on a small or large scale, with or without
partners, or single specialty or multispecialty, many of the motiva-
tions and issues involved in establishing an ancillary service facility
are the same. To ensure that the arrangement will not violate the
law and that the proper legal structure is created, a physician who is
considering investing in an ancillary service or entering into a con-
tract involving an ancillary service should do so only after consult-

Legal Aspects:

Forming an Ancillary Service

ing an attorney experienced in representing healthcare providers.
This article is intended to provide an overview of the legal issues
involved in opening an ancillary service facility.

Creating a New Legal Entity

The formation of an ancillary service facility typically requires the
creation of a new legal entity. A physician group can establish this
new legal entity by forming a corporation, a general partnership,
a limited partnership or a limited liability company commonly
known as an LLC. Most lawyers specializing in healthcare joint ven-
tures recommend forming the new legal entity as an LLC.

Corporations Corporations protect shareholders by containing the
liabilities of the corporation within the shell of the corporation.
Thus shareholders are not responsible to creditors of the corpora-
tion. There are two types of corporations, c-corporations and s-cor-
porations. The difference between these corporate forms is the way
the profits of the corporation are taxed. The downside of the c-cor-
poration structure is that profits of the corporation are taxed prior
to making any distributions to its shareholders. This is a double
taxation that deters the formation of a corporation by most profes-
sionals. S-corporations are treated as partnerships for tax purposes
and have the advantage of pass-through tax treatment (tax items are
passed through to the partners so that only one level of tax is paid,
that is, no corporation tax is paid). The downside of the s-corpora-
Continued on page 18
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Continued from page 17
tion structure is the limitation that is imposed on the number and
type of entities that can invest in the company.

General Partnerships General partnerships do not enjoy the same
limitation of liability afforded by the corporate form. General part-
nerships have the advantage of pass-through tax treatment, but all
partners in a general partnership are jointly and severally liable for
the debts of the business and for the wrongful acts committed by
other partners in the course of the partnership’s business. A limited
partnership has at least one general partner and one limited partner,
with management and control vested with the general partner(s).
The liability of a general partner is unlimited just as in a general
partnership, while limited partners are limited in their liability ex-
posure by the amount of their investment in the partnership.

Limited Liability Company An LLC is a hybrid legal entity that com-
bines traits of a corporation with traits of a partnership. An LLC
allows its members to have pass-through tax treatment like a part-
nership and limited liability like a corporation. Most lawyers spe-

healthcare joint ventures

recommend forming the new

legal entity as an LLC.

cializing in healthcare joint ventures recommend forming the new
legal entity as an LLC because of those favorable liability and taxa-
tion traits. An LLC is formed by filing Articles of Organization with
the Secretary of State in the state where the LLC is formed. More
importantly, the LLC members will also adopt an Operating Agree-
ment that will serve as the venture’s principle governing document.
The Operating Agreement will detail ownership, governance, distri-
butions, non-compete and divestiture issues for the entity. The Op-
erating Agreement should be written and negotiated very carefully
by the physician(s) as it will be relied upon by a court of law should
a dispute arise amongst the members of the LLC.

Federal Regulation of Ancillary Service Facilities
Antikickback Statute The federal antikickback statute establishes

criminal penalties for any person who knowingly and willfully offers,
pays, solicits or receives any remuneration to induce payment in re-

N SERL S

Most lawyers specializing in

turn for: (1) referring an individual to a person for the furnishing or
arranging for the furnishing of any item or service payable in whole
or in part under a federal healthcare program (Medicare or Medic-
aid); or (2) purchasing, leasing, ordering, or arranging for, or recom-
mending purchasing, leasing, or ordering any good, facility, service

or item payable under a federal healthcare program. Remuneration

is defined as including the transfer of anything of value, in cash or

in kind, directly or indirectly, overtly or covertly. Remuneration has
been interpreted to include the receipt of free goods or services and
the opportunity to bill for services (that is, receipt of an exclusive
contract). Because this is a criminal statute, there is often extensive
judicial inquiry into the facts of a specific arrangement in order to de-
termine whether the participants were “knowing and willful,” making
litigation in these cases long and costly.

Violation of the antikickback statute constitutes a felony punish-
able by a maximum fine of $25,000, imprisonment up to five years, or
both. Conviction will lead to an automatic exclusion from Medicare,
Medicaid, and other federally funded healthcare programs. In addi-
tion, violations of the antikickback statute are subject to civil monetary
penalties of up to $50,000 and damages of up to
three times the amount of the illegal kickback.

The antikickback statute clearly prohibits
a business arrangement in which payment is
made for a patient referral, but when the busi-
ness arrangement is a joint venture between
two or more individuals or organizations its
legality is less clear. The courts filled in this
lack of clarity in the United States v. Greber
case by interpreting the antikickback statute
to have a “one purpose” test. Thus, when even
one purpose of the arrangement in question is
to induce referrals, irrespective of the existence
of other legitimate purposes, the payment vio-
lates the antikickback statute.

The Department of Health and Human Services Office of the In-
spector General has created a number of exceptions, “safe harbors,”
to protect legitimate business arrangements. When an arrangement
meets the description of an OIG safe harbor, one can be assured
that the arrangement does not violate the antikickback statute.
Whenever possible, a joint venture should meet a safe harbor, but
an arrangement that does not meet a safe harbor is not necessarily
illegal. An attorney can help a business arrangement meet as many
elements of the safe harbor as possible.

Currently four ASC safe harbors exist for:

B surgeon-owned ASCs in which all physician investors are general
surgeons or surgeons engaged in the same surgical specialty
provided that they perform ASC procedures as a significant part
of their medical practice (defined as one-third of the physician
investor’s medical practice income from all sources for the previ-
ous fiscal year—also known as the “one-third test”);
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M single-specialty ASCs in which all of the
physician investors are engaged in the same
medical practice specialty provided that they
perform ASC procedures as a significant part
of their medical practice (see the one-third test
discussed above);

B multispecialty ASCs in which the physi-
cian investors are a combination of (a) general
surgeons, (b) surgeons engaged in the same
surgical specialty, or (c) physicians engaged

in the same medical practice specialty, who
perform ASC procedures as a significant part
of their medical practice (see the one-third
test discussed above) and who perform at least
one-third of their procedures at the ASC; and

B ASCs in which at least one hospital is an

investor and the other investors are either (a)

individual physicians or group practices that otherwise qualify
under the ASC safe harbor or (b) individuals or entities who are
not the source of patient referrals. Hospital investors in this latter
situation may not be in a position to refer patients to the ASC or
any physician investor nor may the hospital own or employ any
of the space, equipment, or personnel in the ASC.

It is notable that physicians who do not meet the one-third test,
such as anesthesiologists, still may be able to invest in an ASC with-
out exposing the entity to significant risk of violating the antikick-
back statute provided that those physicians are not in a position to
refer patients to the ASC.

Congress has stated that in the interest of convenience, pro-
fessional autonomy, accountability and quality control, surgeons
should be allowed to form ASCs. Congress’ view is that the pos-
sible risk of overutilization or unnecessary surgery is mitigated by
the fact that each surgeon already has an opportunity to generate
income via the professional fee and that the additional financial
return from the ASC is not likely to increase utilization.

Federal Stark Law Federal law, commonly known as Stark law after
the original legislation’s author U.S. Rep. Pete Stark, further restricts
physician referrals to a physician joint venture and thus can affect
physician investment in the joint venture. Stark law provides that a
physician with an ownership or investment interest in or compen-
sation agreement with an entity is prohibited from making referrals
to that entity for the furnishing of “designated health services” for
which payment may be made under a federal healthcare program.
Designated health services include physical therapy, occupational
therapy, radiology or other diagnostic services, radiation therapy,
durable medical equipment and supplies, parenteral and enteral
nutrients, prosthetics, orthotic and prosthetic devices, home health
services, outpatient prescription drugs, and inpatient and outpa-

A physician who is considering
investing in an ancillary service
or entering into a contract involv-
ing an ancillary service should do
so only after consulting an attor-
ney experienced in representing
healthcare providers.

tient hospital services. Services provided in an ASC are not consid-
ered designated health services to the extent that payment for those
services is included in the global ASC payment rate. Thus, radiology
services and more complex diagnostic tests that are not included in
the ASC payment rate do not fall under that exception and could
initiate a Stark law violation.

Similar to the federal antikickback law, Stark law provides cer-
tain exceptions that allow physicians to receive payment for refer-
ring Medicare or Medicaid patients to an entity in which they have
a direct or indirect financial interest. These exceptions include:

B services provided personally by or under the direct supervi-
sion of another physician in the same group practice;

B in-office ancillary services provided in the same building of
the practice or in a centralized building for a group;

M services rendered pursuant to a prepaid plan or a hospital
affiliation;

M rental of office space or equipment;

B bona fide employment or personal service arrangements;

M certain types of physician incentive plans;

M physician recruitment;

M isolated transactions; and

M certain group practice arrangements with a hospital.

Stark is a civil rather than a criminal statute (different from anti-
kickback law). Violation of Stark law may result in civil penalties not
to exceed $100,000 for each “arrangement or scheme” that a person
knows or should know has a principal purpose to violate the statute.
Additionally, the government may withhold payments for prohib-
ited referrals or seek to recoup past payments.

For purposes of establishing ancillary service facilities other than
ASCs, such as MRI, CT or fluoroscopic imaging facilities, the Stark
“in-office ancillary services” exception is particularly helpful. If the
Continued on page 20
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Continued from page 19

service is provided in the same building in which the referring phy-
sician generally practices, and the receipt of the designated health
service is not the primary reason the patient contacted the referring
physician, or if the service is provided in a centralized building that
is used exclusively by the referring physician’s group practice, then
that service would be excepted from Stark law prohibition.

Federal Tax Exemption Issues

When a physician group forms a joint venture with a nonprofit,
tax-exempt entity (such as a hospital) two issues are raised for the
nonprofit hospital: (1) impact on the hospital’s tax-exempt status;
and (2) the potential that the hospital’s return on investment in the
joint venture will be treated as taxable income. These concerns are
mitigated if the joint venture is structured in a manner that fur-
thers the charitable purposes and mission of the hospital. This can
be accomplished if the hospital controls a majority of the board and
management is by an independent third party.

In contrast, if the hospital’s participation is a 50-50 split or less
and effective control is in the hands of for-profit individuals, the
hospital’s tax exemption could be in jeopardy. In Redlands Surgical
Services v. Commissioner of the IRS, the circuit court determined
that a joint venture between a for-profit and nonprofit was inconsis-
tent with the tax-exempt entity purpose because of a 50-50 split in
board governance as well as the fact that the joint venture provided
minimal services to Medicaid patients and no indigent care.

Thus it seems that for a hospital or other nonprofit entity to
minimize the risk of jeopardizing its tax-exempt status, the non-
profit entity must maintain control of the joint venture in a way that
furthers its charitable purpose. If the joint venture is not structured
in that way, the hospital’s profit from the joint venture would be
taxable income. Whether the tax-exempt hospital’s participation in
the joint venture also threatens loss of its tax exemption will depend
on the size of the joint venture’s operations relative to the other tax-
exempt activities of the hospital.

State Law

Many states have enacted laws to supplement the federal restrictions
on the referral of Medicare and Medicaid patients. This may be ac-
complished through a variety of means including obtaining a cer-
tificate of need which requires the need for the facility to be justified
in front of a state-appointed panel, or placing additional restric-
tions on the referral or reimbursement of patient services from state
funds. These laws vary in their detail and comprehensiveness and
should be thoroughly reviewed by a joint venture’s legal counsel.

Future Regulation

Predicting the regulatory actions of the federal or a state govern-
ment is a fool’s game. However, there are several indications that, at
least on a federal level, Congress is scrutinizing joint venture ancil-
lary facilities that are owned in whole or in part by physicians. The
Department of Health and Human Services semiannual agenda re-

leased in mid-December outlined CMS plans to issue as many as 30
proposed rules in the first half of 2007, including a rule to revise the
conditions for coverage in ASCs.

The CMS also had previously proposed a Stark law rule change
that was published in the Federal Register on Aug. 22, 2006. The
proposed change would eliminate the use of “condo” pathology
laboratories—labs that are operated by a separate medical group
but the same group of pathologists and technicians service multiple
labs—with far-reaching implications for many common diagnostic
imaging joint ventures.

Currently, the CMS allows for reassignment of Medicare reimburse-
ment from the owner medical group to outside entities—in this case
the pathologists and technicians—under contractual agreement. The
proposed rule change would amend the current contractual reassign-
ment exception so that the billing group would be required to perform
the interpretation of the study and Medicare would limit the payment
to the physician or group to the lower of: the supplier’s net charge to
the billing physician or group; the billing physician or group’s actual
charge; or the Medicare fee schedule amount. All contractual agree-
ments involving the performance of diagnostic tests thus would be
subject to this “anti-markup” provision, changing the economics that
underlie current contractual agreements.

Additionally, the CMS is considering merging the requirements
for “purchased interpretations” into the contractual reassignment
exception. Under these changes, a physician or group would be able
to bill for the reassigned professional component of a diagnostic test
under the contractual arrangement exception only when: the test is
ordered by a physician who is outside of the group performing the
billing, and independent of the interpreting physician; the physician
or group performing the interpretation does not see the patient but
only sees the test for purposed of furnishing an interpretation; and
the physician or group billing for the interpretation also performed
the technical component of the diagnostic test.

Thus, physician groups with an imaging device and a contract
with a radiology group to perform interpretation would have to
reconsider those contracts. This rule change would require these
groups to perform the interpretation themselves, to employ (rather
than contract with) the pathologists or radiologists to read the test,
or to cease billing for the interpretation altogether.

In summary, regulation of ancillary facilities is a constantly
changing landscape. The assistance of experienced legal counsel
when investing in or entering into a contract involving such facili-
ties is essential.

Dave Shelton Atteberry, MD, MS, Ann R. Stroink, MD, Patrick J. Wade, MD, and
Richard N. Wohns, MD, are members, and Alan M. Scarrow, MD, JD, is chair of the
Medico-Legal Committee of the Council of State Neurosurgical Societies.
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I’ll be seeing you in all the
old familiar places....

The National Air and Space
Museum was the setting for
the opening reception of the
75th AANS Annual Meeting in
April. Exhibits traced develop-
ment of flight throughout the
20th century to the present,
and (above) the Neurosurgi-
cal Jazz Quintet performed
all-time favorites. Pictured
are (I-r) Philip Weinstein, MD;
Donald Quest, MD; and James
Rose, MD. In the background
are Theodore Schwartz, MD,
and Michael Scott, MD.

MANDA J. SEAVER
he 75th Annual Meeting of the AANS represented a confluence of the past, present and future
of the venerable organization and the specialty of neurosurgery. Whether they came for the
historic setting, the landmark celebration, or the superb science, attendees converged in record
numbers on Washington, D.C., April 14-19.
“This year’s meeting was a monumental success,” said 2006—2007 AANS President Donald
O. Quest, MD, who presided over the meeting. “Attendance at the meeting was the highest ever
with a thousand registrants more than any previous meeting.”

A grand total of 8,379 people, 3,497 of them medical registrants, were in attendance, and 241 compa-
nies participated in the exhibit hall, an 18 percent increase over the previous year. While these figures are
impressive, numbers alone do not reflect the depth of planning or the excellence of execution involved
in producing a premier event such as this.

Of the many individuals involved in creating this event, the Annual Meeting Committee formed the
planning core. Committee members were Dr. Quest, Jon Robertson, MD, Annual Meeting Chair Mitchel
Berger, MD, Sander Connelly, MD, local hosts Kevin McGrail, MD, and Lisa McGrail, and Scientific
Program Chair Timothy Mapstone.

The comprehensive scientific program included 39 practical clinics, 21 general scientific sessions, 79
breakfast seminars, 146 oral abstract presentations and nearly 500 poster presentations. Twelve topics
that reflect a wide range of neurosurgical research and that were deemed of interest to the general public
were selected by the AANS Public Relations Committee for release to the media. Novel gene therapy for

Continued on page 22
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Of Science and Celebration

Parkinson’s disease, partial neurological restoration after spinal cord
injury, and stereotactic radiosurgery for trigeminal neuralgia and
metastatic spinal tumors were among the topics chosen this year.

The scientific releases generated considerable media attention,
with print and broadcast media reaching an estimated worldwide au-
dience of 881 million and counting. The Associated Press article on
Parkinson’s disease research appeared in major daily newspapers and
online publications and generated 335 million in circulation. Other
major print media included The New York Times, USA Today, Atlanta
Journal-Constitution, The Washington Post, Los Angeles Times, San
Francisco Chronicle, and U.S. News and World Report. Notable online
publications covering the meeting included MSN, AOL, Yahoo! News,
Reuters, HealthDay, Discovery Channel, iVillage, and Forbes.

Over the Moon

The National Air and Space Mu-
seum was the setting for a stellar
opening reception on Sunday
evening. Throngs of revelers
were entertained in the cavern-
ous space by exhibits that traced
development of flight through-
out the 20th century to the pres-
ent, a period that parallels the
development of modern neuro-
surgery. Guests of all ages may have met actors portraying historic
characters such as Amelia Earhardt and Orville Wright or enjoyed
“immersive” presentations of “Roving Mars” in the IMAX theater
and “Cosmic Collisions” in the planetarium. High spirits, fellow-
ship and music complemented an expansive buffet topped off with
diamond jubilee-inspired desserts. The Neurosurgical Jazz Quintet,
led by Dr. Quest on trombone, played (and occasionally sang) jazz
standards such as “Sentimental Journey” and “T’ll Be Seeing You.”

Those in the audience for Dr. Quest’s Presidential Address know
that aviation was a theme that carried over to “Naval Aviation and
Neurosurgery: Traditions, Commonalities and Lessons Learned.”

Serendipity played a major role in Dr. Quest’s experience with
the U.S. Navy. Inspired by the cinematic WWII heroes of his youth,
he applied for and received a Navy scholarship as well as a four-year
commitment to the service, having never yet seen the sea. Through
trial and error (including the discovery that he was seasick on an
“ocean that was flat as a pond” and that “sleeping on the ground,
eating K-rations out of a tin can, shooting blanks and running
around in chaos at night” were not for him), he found himself on
course to become a Navy pilot.

The intensive and deliberate training required for neurosurgery
also is required for earning one’s wings. “How can you land on an
aircraft carrier? How can you clip an aneurysm? You don’t do it on
the first day—you practice and practice,” said Dr. Quest.

Neurosurgery can learn lessons from aviation in the areas of sim-
ulation, robotics, continuing education and maintenance of certifi-

Donald Quest

cation, and improved communication, he said. While a neurosur-
geon, like a pilot, functions individually, excellent communication
and teamwork are required for success of the mission, and this is
especially true for the pilot in armed conflict.

“When you sign up for the military especially in peace time, you
dor’t think you’re going to fight,” said Dr. Quest. His squadron en-
tered the Vietnam conflict in 1964 to provide close air support in
South Vietnam, interdiction of supply routes and suppression of
fire during rescue efforts for downed pilots in North Vietnam. The
work was “grim, deadly, and terrifying” but it inspired a sense of
duty, honor, loyalty, purpose, pride, and camaraderie, ideals that he
said apply well to neurosurgeons.

Ralph Dacey Jr., MD, introduced Dr. Quest, describing him as a
combat pilot, skilled surgeon, learned professor, wise mentor and
counselor, compelling leader of a specialty, and a nurturing family
man. “I think most of the neurosurgeons in this room want to be
just like you,” he said.

The Spirit of Inquiry

Invited lecturers continued the
aerial theme, which Sally Ride,
PhD, the first woman astronaut,
carried into the stars.

“What we have here is a rock-
et scientist talking to brain sur-
geons,” Dr. Ride joked as she in-
augurated the Louise Eisenhardt
Lecture, which was established to
honor the first editor of the Jour-
nal of Neurosurgery and thus far the only woman president of the
AANS. The president and CEO of Sally Ride Science, a company
dedicated to supporting girls’ interest in math, science and technol-
ogy, said she took full advantage of the opportunity offered by her
space travel for capturing wondrous images. “The thin blue line is
earth’s atmosphere,” she noted, and showing a stunning sunset seen
from space she drily added, “every astronaut has this picture.”

Her path to becoming an astronaut began when she saw a NASA
ad in the Stanford University paper. “NASA went to a lot of trouble
to seek out qualified women for the astronaut corps,” she said. The
women were to be as qualified as the men, and they were to undergo
exactly the same training.

Her primary message: Encourage young people, especially women,
to enter scientific fields. “It’s important to show women and girls that
careers in science are available to them, to put female faces on these ca-
reers,” she said. “It’s up to all of us to inspire and assist younger women
to reach for the stars and achieve their dreams, t0o.”

Lisa Randall, PhD, took the audience from the stars into another
dimension. The particle physicist and Rhoton Family Lecturer dis-
cussed the multidimensional universe in “Warped Passages: Unrav-
eling the Mysteries of the Universe’s Hidden Dimensions,” which
also is the title of her recent book.

—

Sally Ride
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2007 ANNUAL MEETING AWARDS AND HONORS

Cushing Medal—Robert 0. Grossman, MD
The premier honor given by the AANS

was bestowed upon Dr. Grossman for

his many professional accomplishments,
including his continuing work as chair of
the Scientific Advisory Committee of the
Neurosurgery Research and Education
Foundation, and for his dedication to the field of neurosurgery. He
credited his mentors, colleagues and family with supporting him
in his work and expressed his deepest appreciation for the honor.

Distinguished Service Award—
Mary Louise Sanderson

AANS President Donald O.
Quest, MD, presented Ms.
Sanderson with the Distin-
guished Service Award in rec-
ognition of her service to the
neurosurgical community as
administrator of the American
Board of Neurological Surgery
since 1983. Noting that

she has worked with many
wonderful people and with
eight ABNS secretaries since
Steven Mahaley, MD, hired
her, she said, “I think | have
t